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Arguments on the application of the Alabama 
Educational Television Commission (AETC) for license renewal of eight 
educational television stations were heard before the Federal 
Communications Commission (FCC). Individuals from Black Efforts for 
Soul on Television and the National Association of Black Wedia 
Producers opposed the renewals, claiming that programing offered by 
AETC did not' serve the needs of Alabama's minority population. The 
commission found the licensee had under-represented blacks at both 
production and planning levels, and excladed most black-oriented 
programing available from other sources. The AETC disclaimed 
responsibility for programing decisions of contract stations and 
maintained it had been unaware of discriminatory policies. The FCC 
held the AETC accountable, and though noting improvements since the 
end of the license term, denied renewal on the basis of performance 
during the term. The AETC was granted interim authority to continue 
station operation, c.itil new applications could be processed. 
Dissenting opinions are includec. (KC) 
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argument) on behalf of Rev. Eugene Farrell , Linda Edwards, Stephen 
Suitts and William D. Wright; and Walter Miller and P. W. Valicenti 
on behalf of the Chief, Broadcast Bureau, Federal Communications 
Commission. 



DECISION 

Adopted: December 17, 1974 ; Released: Jaimafy lf75* 

Commissioner Glen 0. Robinson, for the Commission: Chairman Wiley not 

participating; Commissioners Lee and Reid dissenting and issuing 
statements. 

Background 

1. Before the Commission are applications of the Alabama 
Educational Television Commission (AETC) for renewal of licenses for 
the license term commencing April 1, 1970, for its eight educational 
television stations and for a license to cover the construction permit 
for a ninth station in Demopolis, Alabama. 

2. The Alabama Educational Television Commission was set 

up by the Alabama State legislature in 1953 and is the licensee for all 
state-owned and operated nonconmerical television stations. All pro- 
gramming is simulcast over the several stations; however, responsibility 
for the production and acquisition of programming is vested in a number 
of production centers which are autonomous as to programminig but depend 
on the state either directly or indirectly for financing. The heads of the 
institutions with which the production centers are affiliated form a Pro- 
gram Board which coordinates the activities of production centers. The 
production centers have discretion to acquire progranining through affilia- 
tion with the National Education Television network, purchase from other 
sources or production by themselves, and with the excepti.on of the 
Montgomery Studio Center (which was the only production center completely 
funded by and under the direct control of AETC), their relationship with 
the AETC is purely contractual. Nevertheless, the ultimate control and 
responsibility for all program operations remains in the hands of the 
AETC which has the power to revoke all such delegations of its authority. 
The AET Commissioners are not active in programming decisions; that respon- 
sibility, through the implementation of the AETC Program Policy (see Initial 
Decision para. 5), has been delegated to the General Manager and his sub- 
ordinate, the Program Coordinator, who coordinate and schedule the programs 
made available by the production centers. A considerable amount of the 
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AETC's programning is devoted to in-school instructional broadcasts. 
The AETC has chor.en to delegate responsibl ity for the content of this 
progranming to tne Alabama State Department of Education (SDE), although 
the actual production or acquisition of programming is performed by the 
production centers. The AETC retains only a limited role in the pro- 
duction of in-school programming, confined largely to scheduling and 
technical assistance. The Citizens Advisory Committee which was establish- 
ed by the AETC to keep it informed of the public's reaction to its 
programming and to suggest Improvements, was inactive during the 
license period. 

3. This proceeding grew out of informal complaints about 
racial discrimination in programming and employment practices during 
the preceding license term (1967-1970) filed by Reverend Father Eugene 
Farrell, S.S.J. . Linda Edwards, and Steven Suitts. Initially, the Com- 
mission concluded that "there is no substantial problem warranting 
further inquiry," and renewed the licenses. (25 FCC 2d 342 (1970)). 
However, on petitions filed jointly bv Edwards, Farrell and Suitts, and 
jointly by /Vithony Brown and William D. Wright. V the Commission recon- 
sidered its order granting the renewals and designated the applications 
for a hearing on the following issues (33 FCC 2d at 513): 

1. To determine whether the Alabama Educational Television 
Commission has followed a racially discriminatory 
policy in its overall programming practices. 

2. To determine whether the Alabama Educational Television 
Commission has broadcast programming serving the needs 
of Alabama's citizens. 

3. To determine the extent of efforts being undertaken by 
the Alabama Educational Television Conmission to develop 
programming to serve the needs of Alabama's citizens. 

y The petition of Anthony Brown, filed both individually and as repre- 
sentative for the National Association of Black Media Producers, and 
William Wright, individually and as representative for Black Efforts 
for Soul in Television, was dismissed In the designation order because 
no pre-grant complaint had been filed and good cause had not been shown 
for the failure to participate in the earlier stages of the proceeding. 
However, subsequently, on April 24, 1972, the ALJ authorized the inter- 
ve'ntion of William D. Wright as representative for Black Efforts for 
Soul in Television (FCC 72M-527). Wright has joined with Edwards, Farrell 
and Suitts in filing exceptions to the Initial Decision. 
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4. To determine whether the Alabama Educational Television 
Commission has made reasonable and good faith efforts 

to assure equal opportunities in its employment policies 
and practices in accordance with Section 73,680 of the 
Commission's Rules. 

5. To determine whether, in light of the evidence adduced 
pursuant to the foregoing issues, a grant of the Alabama 
Educational Television Commission's above-captioned 
applications would serve the public Interest, conven- 
ience and necessity. 

4. In an Initial Decision (I.D.) released August 22, 1973, 
Administrative Law Judge (ALJ) Chester F. Naumowicz, Jr., recommended 
renewal of the licenses and grant of the license to covvf the construc- 
tion permit. Except as modified in this Decision and in jnr rulings 

on exceptions contained in the Appendix, the findings of ^"^e ALJ are 
affirmed. However, after a careful review of the hearing -ecord, the 
exceptions to the Initial Decision, the supporting and op'70sinq briefs 
thereto, and having heard oral argument, we draw differeti, inferences 
from his findings, on the strength of which we conclude that the subject 
applicdtions must be denied. 

The Issues 

5. At the outset, it is necessary to correct certain erroneous 
assumptions made by the ALJ which we believe seriously misconceive the 
law and the policy regarding the burden of proof in license renewal and 
the law and policy in regard to licensee responsibilities. 

6. First, the ALJ appears to have misconceived AETC's 
obligations as a renewal applicant in this proceeding. In commenting 
upon several disputed factual issues, the ALJ evidently assumed that 
the burden was upon petitioners to establish that adverse findings were 
warranted. 2/ However, Section 309(e) of the Communications Act Imposes upon the 



2/ For example, the ALJ stated at paragraph 14 that "there is no Indica- 
tion in the record" that AETC has ever had a fonnal policy of discrimination; 
thtt "the record is inadequate to support" a finding that AETC applied an 
Inconsistent policy In pre-empting black oriented programming (para. 22); 
and "nor does the record Indicate" that racial considerations affected . 
AETC's programming decisions (para. 47). 
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renewal applicant the burden of showing that renewal is in the public 
interest. AETC as renewal applicant was obliged to show affirmatively 
with respect to each designated issue that renewal of its license would 
serve the public interest, l^filton Broadcasting Company » 34 FCC 2d 1036 
(1972). Office of Comrnmiaation of the United Church of Christ y. fCC, 
425 F.. 2d 543 (D.C. Cir.1969). AETC's obligation in this connection was 
underscored by our designation order, which specifically placed both the 
burden of coining fo»>rfard with evidence as well as the ultimate burden 
of proof (or risk of non-persuasion) upon AETC. 33 FCC 2d at 514. 

7. Second, we conclude the ALJ erred in giving decisional 
weight to his finding that "neither the State of Alabama nor the AETC 
has any direct control over the programming they acquire or produce, 
or any authority to regulate the policies under which they operate" (I.D. 
para. 6); and that the "production or acquisition of progranming has been 
placed in the hands of entities over which the AETC has little legal 
control" (I.D. para. 13). Assuming that these statements are factually 
correct—and petitioners contend that they are not--they are immaterial. 
As a matter of law and public policy, AETC has ultimate responsibility 
for any inadequacies in station operations during its license term 
regardless of the reasonableness of its delegation of programminq 
responsibility to outside agencies. As we have repeatedly emphasized* a 
licensee cannot escape responsibility for the actions of those to whom 
it delegates programming responsibilities simply because it was unaware 
of such actions or was misled by an employee. 3/ Thus, in Continental 
Broadcasting t Inc. ^ 15 FCC 2d 120 (1968), petition for reconsideration 
denied, 17 FCC 2d 485 (1969), we held that a station manager's gross 
misconduct and fraud on the Commission must be imputed to the licensee 
who had failed to exercise adequate control and supervision over the 
management and operation of its station consistent with its responsibil- 
ities as a licensee, and in Gaffney Broadcasting, Inc., 23 FCC 2d 912, 
913, (197). we stated, "licensees are responsible for the selection 
and presentation of program material over their stations, including 
advertising matter, as well as acts of omission of their employees." A 
licensee is similarly responsible for the content of the proqramming 



2] We accept that, in principle, there may be instances of "frolic and 
detour" beyond the scope of reasonably forseeable employee activity, 
where the licensee, although formally responsible for an employee's 
misconduct, could escape official sanction or severe censure by showing 
that Its supervision was reasonably diligent, in all the circumstances 
of the case. Such a defense Is clearly Inapplicable, however, where, 
as here, a protracted course of licensee conduct suggests that as a 
practical matter, it has exercised virtually no independent judgment with 
respect to programming to meet tne needs and interests of Its community 
of license. 
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1t broadcasts and cannot avoid Its duties as a licensee by averring 
unfamll Parity with the programs it has broadcast on its designated 
frequencies. Liaense Eedponsibility to Review Rea-^vds Before Their* 
Bi-Ksadcast, 28 FCC 2d 409 (1971 ), alarified, 31 FCC 2d 377 (1971 ), 
aff'd e-ub nam. Yale Broadcasting Co. i>. FCC, 478 F. 2d 954 (D.C. Cir. 
1973), cert den, 94 S. Ct. 211^(1973); TraneAmerioa Broadoaating 
Corp', 20 FCC 2d 469 (1969). We emphasized this fundamental principle 
of licensee responsibility at an earlier phase of this case in refusing 
to designate certain additional issues concerning AETC's programming 
operations and alleged violations of the terms of its broadcast 
authorizations and of Section 310(b) of the Communications Act: 

The AETC, of course, in carrying out its functions as 
a licensee, may delegate certain responsibilities just 
as any other broadcaster or corporate entity. However, 
the AETC, as licensee, also has ultimate contrx)! over 
every aspect of its broadcast operations; consequently, 
although the AETC ma^y have delegated certain program 
functions to its Program Board or program production 
centers, these facts do not alter the rights vested in 
the AETC to revoke such delegations and to exercise full 
responsibility over its programming operations. 33 FCC 
2d at 508. 

Therefore, AETC cannot be excused for any deficiencies or improprieties 
in programming policies or practices merely because it delegated certain 
aspects of its programming to other entities. 

Discriminatory Programming 

8. The ALJ found that during the license period in question 
AETC "displayed a pattern of minimal integrated progranining" 4/ at the 
beginning of the period but that it was substantially Increased toward 
the end. (I.D. para. 17). He also found that the paucity of black- 
oriented progranmlng could not be attributed to nonaval liability since 
NET offered a substantial amount of such programming, but that "AETC 
elected to broadcast virtually none of these programs" (I. P. para. 19). 
In a state whose black population is approximately 30 percent, this 
obviously presents an issue of grave importance. The ALJ did not give 
It sufficient weight. 



4/' "Integrated programming" Included all programs in which at least one 
Slack person appeared on the air. 
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The ALJ concluded that this dearth of black-oriented programming re- 
sulted from AETC's desire to provide programming of value to everyone 
which "blinded it to the possibility that some of its viewers might 
have special needs" rather than from a design to discriminate on the 
basis of race, and he resolved the issue favorably to AETC. This con- 
clusion was reached, in our view, because of the ALJ's misapplication 
of the burden of proof, the undue weight which he accorded the broad- 
cast of some Integrated programs, a; his unwarranted emphasis on the 
lack of evidence of a "fomal" pol of racial discrimination or of 
instructions that racial discrimin* uion should be practiced. (I.D. 
paras. 14, 16, 46). As we have already emphasized, the burden of 
proof is on the renewal applicant to show that a grant is in the public 
interest. With respect to the significance of the evidence concerning 
integrated programming and the need for proof of a formal policy of 
discrimination, we havt carefully considered AETC's contentions in 
support of the ALJ's findings, but we find them to be without merit. 
While it is true that there is no evidence that direot oTdBva were 
ever issued to discriminate on the basis of race, the absence of such 
evidence is hardly dispositive. A policy of discrimination may be 
inferred from conduct and practices which display a pattern of under- 
representation or exclusion of minorities from a broadcast licensee's 
overall programming, nadio Station mm. Inc., 11 FCC 2d 993 (1971). 5/ 
In light of the facts of record set forth below, we find a compelling 
inference that AETC followed a racially discriminatory policy in its 
overall programming practices during the license period. 

9. At the hearing, counsel for AETC and petitioners stipu- 
lated into evidence information concerning the extent to which each 
program was integrated (i.e., at least one black person appeared on 
the program), as well as Infonnation concerning the production center, 
title, duration, and other details of programs telecast In each of five 



17 Under this so-called "rule of exclusion," circumstantial evidence of 
racial discrimination— such as substantial underrepresentation of a 
discriminated class—rather than direct or explicit proof of discriminat- 
ing acts has long been recognized as sufficient to establish a pHma facie 
case, lio-ma v. Alabama, 294 U.S. 587 (1935); Alabama v. U.S., 304 F. 
2d 583 (5th Cir. 1962) aff'd per auriam, 371 U.S. 37 (1962). If It 
were otherwise, even quite aggravated instances of racial discrimination 
would often have to go without redress. Of course, we do not mean to . 
Imply that circumstantial evidence equally capable of innocent or guilty 
explanation will necessarily be given Its most damning interpretation. 
But where, as here, other evidence tends to conflmi the suspicion of race 
prejudice, we will not strain to blink away the Implication. Indeed, 
given the fact that AETC has the burden of proof on this issue, we do 
not see how we could do otherwise. 
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weeks during the license period. Petitioners assert, and we aqree, that 
the appearance of a black person on a program does not necessarily mean 
that the program is "integrated" in any meaningful sense or that integrat 
ed programming is the sole test of discrimination. Nevertheless, the 
evidence is useful as one Indication of the effect of AETC's programming 
policies. As we stated in Citizens Commmi cations Cent&T (25 FCC 2d 
705. 707. (1970)): 

Although the licensee has great discretion, that dis- 
cretion is, of course, limited by the necessity to act 
under policies consistent with the public Interest. Thus* 
a serious question would be presented If in its overall 
programming a licensee ignored the needs of his com- 
munity, or, for example, arbitrarily refused to present 
members of an ethnic group, or their views. Refusal to 
present members of such a group, either as such or In 
Integrated situations with members of other groups, 
would constitute discrimination in programming. 



10. The stipulated five sample weeks disclose the following 

proportions of integrated programming: 



Week 


Percentage 


October 1 to 7, 1967 


.n 


Oune 30 to July 6. 1968 


1.55S 


November 10 to 16, 1968 


J% 


December 14 to 20, 1969 


8.216 


January 4 to 10, 1970 


12.7% 



The sample weeks clearly demonstrate a pattern of negligible integrated 
programming during the first two years of the license term. Furthermore, 
although the percentage of integrated progranmlng Increased during the 
final year, this Increase was due almost entirely to the frequent broad- 
€«st of "Sesame Street", a non-local ly produced program for pra-school 
children. Five of the six Integrated hours during the December 1969 
sample week, and nine of the nine and one-half hours of Integrated pro-* 
granming during the January 1970 sample week consisted of "Sesame 



street." 6/ Furthermore, there Is no evidence of record that the 1n- 
school Instructional progranming v#h1ch was locally produced contained 
any significant amount of integrated programming. Inferences of dis- 
criminatory practices may justifiably be drawn from the lack of Integrated 
programming; a heavy burden was accordingly placed on AETC to overcome 
this adverse evidence. Office of Communication of the United Church 
of Christ V. FCC, 359 F. 2d 994, 1007-08 (1966). Not only did if fail 
to bear this burden, but, on the contrary, evidence adduced by petitioners 
lends further support to the view that the deficiencies in AETC's pro- 
graiming were not the product of inadvertence alone. 



67 "Sesame Street" is integrated— it uses both black and white actors— 
and it is designed especially to meet the needs of culturally disadvant- 
aged pre-school children, a class which we may assume to include a large 
number of the state's black children. But, standing by itself, "Sesame 
btreet" can hardly bear the weight that AETC would put upon it. Pre- 
school children are only a small part of the black— or white— population. 
The needs and interests cf this small group almost surely does not 
coincide with those of older black residents of the state, whose numbers— 
and whose history— entitle them to special consideration, and whose 
neglect gives i^ise to special suspicions. Although the AETC has introduced 
evidence detailing additional integrated programming broadcast during 
the license term (AETC Exhibit 1; see also I.D. at para. 16), we note 
that counsel for AETC has stipulated that the weeks were chosen to 
provide a "random view of what /^ETC's/ typical weekly programming is." 
While we have considered all evidence of AETC's programming contained 
in the record, we believe that the sample weeks provide the most reliable 
indicator of the extent to which AETC has actually broadcast integrated 
programming. In any event, this additional integrated programming— 
which AETC acknowledges includes all the further integrated programs 
revealed in its records— amounts to only 46 hours and 45 minutes of 
programming, or some .5% of the over 10,000 hours of programming broad- 
cast during the license term. Furthermore, nothing in the record shows 
that the sample weeks are unrepresentative or unreliable evidence of 
typical AETC programming at different times during the license term. 
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n. It is not surprising that the percentage of integrated 
programming during the license period was minimal, given the member- 
ship of the various boards and committees which were responsible for 
the production and broadcast of programs on Alabama's networK of 
educational television stations. There were no black AET Cownissi oners, 
no black AETC professional staff, and no blacks on the Program Board 
during the license period. The production centers were all located at 
predominantly white institutions and the record establishes that there 
was no significant black involvement in the preparation of programming 
at those production centers. Likewise there were no blacks on the Cur- 
riculum Committee, an organization created by SDE for the purpose of 
planning and coordinating instructional progranining; and, as the ALJ 
found (I.D. oara. 1ft), no integrated in-school programming was produced 
locally. The re ord indicates that neither the Curriculum Committee nor 
AETC, which was represented on that Committee, made any serious efforts 
to consult with blacks in the planning or production of such programs 
or to obtain the participation by blacks in their presentation on 
the air. Dr. Frankie Ellis, a black woman who has chaired the Depart- 
ment of Teaching Disciplines at Tuskegee Institute since 1966, testified 
that she knew of no black teacher who had been invited to appear as an 
instructor on the AETC network, and that no black members of the faculty 
at Tuskegee Institute have been solicited by the SDE to help prepare 
curricula for in-school instructional programming. This evidence was 
uncontradicted by AETC. 

12. AETC's failure to take affirmative steps to prevent the 
exclusion of blacks from participation in its instructional program- 
ming becomes particularly significant in view of the considerable 
controversy and numerous Federal court opinions concerning discriminatory 
practices in the Alabama state educational system prior to and during 
the license term. 7/ Since AETC had turned over responsibility for a 
considerable portion of its educational programming to the State Depart- 
ment of Education (SDE), it was incumbent on the licensee to take 
adequate precautions against "the possibility that discrijnination would 
take place in that sector of its programming. Yet Raymond Hurlbert, 
general manager of AETC, testified that he was only "vaguely aware" of 
the racial desegregation controversy in the Alabama school system during 
the license period, and that the AETC took no steps to investigate the 



TJ The following cases discuss the situation which existed In Alabama 

in considerable detail: 

Lete V. Macx)n County Board of Educations 267 F. Supp..458, 
aff'd sub nom, Wallace v. United States. 389 U.S. 215.(1967). 

Lee V. Macon County Board of Education j 283 F. Supp. 194 
(1968). 

Lee V. Macon County Board v ft Education , 317 F. Supp. 103 (1970), 



leqal controvers iOi 5jf »'ound)ng the SDE!. We think it i** literally 
Incredible th^t a man in Mr. Hurlhert's position would b^2 unaware of 
the situation which prevailed in the adninistration of the Alabama 
school system dijri-iQ thi<» period. The connon spnse of experience" 
compels the ronc'!usiwH that AETC's failure to insist upon the partlcipa- 
^■ion by blacks in t.!ie planninn, proc*LiCtion, and bvoj,dc?.st of instructional 
programs Wcu due to It*", agreement vn'th, and Its acceptance of, SDE's 
exclusionary pt iicies .^nd practices. 8/ 

13. Of course, petitioners' showing could have been rebutted 
by a satisfactory exolanation for the lack of black involvement at AETC. 
Evidence of efforts to recruit black participants and of the nonavaila- 
bility of qualified blacks are well -recognized defenses to a P^^™ J^ete 
case established under the rule of exclusion. Nonns r. Alaharra, 294 
U.S. 594; £ivw.'' l^tn, 366 F. 2d 1 (5th Cir. 1966). Yet, despite the 
fa-.t that under our designation order it had the burden of proceeding 
and of proof on this issue, AETC offered only the statements of its 
general manager disclaiming any intention to discriminate and denying 
ever ordering his subordinates to so discriminate. Under well -established 
precedent in racial discrimination cases, the charge of racially discrim- 
inatory programming practices supported by reliable evidence of exclusion 
which ainounts to a p.>;: r/..s^ cr-se of discrimination cannot be rebutted 
with such unadorned denials, .svv ' i^rcoks v. Beta, 366 F. 2d 1 , 10 (5th 
Cir. 1966); ^'rUh v. T:^x:v^, 311 U.S. 128. 1321 (1940); and Novris 
Alabanat !^w^\i. 

14. Finally, it is clear that the AETC took steps which 
effectively precluded the broadcast of virtually all black-oriented net- 
work programminq that w^s mcdG available to it by the National Educational 
Network (NET) during the license term. While rejecting some network pro- 
grams for the valid reason that they contained obscene or vulgar matter, 
AETC took an unusually harsh attitude in the application of its obscenity 
standard where black prooraiminq was concerned. Thus, a segment of the 



HT ff, in fact. AETcTthrouqh its general manager) were unaware of the 
school situation in thns period, it would reflect adversely on Its qualifi- 
cations to continue as a Commission licensee. The charges of discrimination 
against blacks in the Alabama school system received not only local but 
nationwide attention. It is difficult to see how a licensee could claim 
not to be at least generally aware of such difficulties with the SDE 
without thereby confessinq itself to be manifestly Inept. Ineptness dofes 
not excuse a broadcast licensee's failure to meet its obligations to the 
public interest, d^a The Coiu*t Moue" Broadcasting Cn,, 21 FCC 2d 792 
(1970). 
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series, "Slack Journal," was deleted ostensibly becausa it contained 
"obscene" »n;iteriai. w«verthe1ess , Brother orogram not of special interest 
to blacks, The ';<.t'..iu^ Culloden'^ was broadcast even thouch it con- 
ta-;ned language 'ompcuvble coarsenf;Ss. 9/ fhe ne^t segment, of this 
serie-; was dei'.'V^d ^?cause of its "liiniceJ value," an.i while the record 
does not disrioso ^/^ether subsequent setiments were ^reviewed, none was 
thereafter b^'oad.asl, during thf? remainder of the licpiise term. In 
this ccnnection, 'lowevar, it is pertinent to note thit the segment 
offered by MET on "^b.-uary 23, 19 "70, during the license term, was 
not broadcast untM S^pte,Tiber 7, 1970, approximately five weeks after 
the filing of cetitinns for reconsideration of the Commission's 
order q rant i no mF.TC's renewal applications. Another series, "The 
Show", vas preemoted after only one segment because of a notice of 
profanity in upcoming segments. In neither case was any attempt made 
to secure pemnssion froT, the NET to exercise AETC's contractual right 
to "blip" out jfffending matter. TJ]/ 



9_f In "Black vlourn¥l " the words and phrases which were considered as 
precluding its broader , f- --e the fcl lowing: 

"Damn;" 

"Go to hel 1 ; " 

"rats leavinc; crju 'n corner;" 

"Nixon is trying to str^nqle the second reconstruction;"^ 
"Mai com X was a dissenter and they (the Establishment) killed 
him." 

"The Battle of Culloden,=* an English historical drama, used the word 
"bastard" twice, and "friggin" once, and Mr. Hurlbert conceded at the 
hearing that he considered such language obscene. 

10/ AETC asserts that Mr. Hurlbert misunderstood the language of the 
NET affiliation agreement under which a station could request prior 
permission from NET to edit out offending words or segments of pro- 
grams without rejecting the entire show. Nevertheless, AETC concefied 
that the contract clearly empowers the station to secure permission 
to edit programs: 

"All N.E.T. progrms w^ll be broadcast by Station in full 
without any deletions or other changes, and station will 
not omit or replace eny portion or segment thereof without 
prior consent froiP N.E.T." 
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U. Ct'-c, policies anc' unexplained decisions similarly worked 
to keep virtually all 'jlack-oriented proqrams off the AETC network. ]±/ 
Thus, the record i- silent as to the explanation for AETC's decision not 
to carry the NFT -^j.ecia! on a Denve" BVick Panther trial. The series "On 
Being Black" was net broadcast and the expln'.ation offered by Mr. Hurlbert 
for not doing so is clearly unsatisfactory. In a letter to the Comn;ission 
dated February 23, 1970, Mr. r.^rlbert advanced as a reason for its deletion 
thai obscene matter was included in a senment offered for October 8, 1969. 
However, the decision not to broadcast the series was made some time prior 
to September 22, 1959, and the office memorandum which reflected the decision 
stated that it would therefore "be unnecessary for us to preview the feed 
regularly scheduled for Wednesday mornings, 10:00-11:00 a.m., effective 
September 24." Consequently, it appears that the programs were not reviewed 
before tfie decision delete the series was made; and, in any event, no 
explanation was made as to why the September 24 and all other segments, 
excepting the October 8 one, were not carried. The "Soul!" series was not 
broadcast because of a conflict with another NET series, "Firing L^ne." 
but no effort was made to reschedule the programs for another time. On 
the basis of the foregoing, the ALJ's conclusion that network programming 
was not reiected or, the oa^-is of racial considerations cannot stand. Any 
one of these decisions, tak^^n by itself, might reasonably be regarded as a 
valid exercise of a licensee^ discretion as to scheduling or program content. 



TV The program coordinator de.;id2d whether a particular NET offering 
would be aired and his decisior^ was approved explicitly or implicitly 
by the general manager. None of the persons who served as program 
coordinator during the license term was called to testify and Mr. Hurlbert 
had only a limited recollection of the specifics surrounding the decisions 
to preempt NET programs. However, several memoranda were placed in 
evidence which provide the only indication of the basis for the program 
coordinator's decisions. 
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But Ldken together^ : :i u Tnu ir.ated by an i'lfiocent expian.mon, these pre- 
emption decisions point ir"^' si stably toward n coiclLi^rion of racial dis- 
criiTilnatic- And this runclurior Is f-ir-.wied ly t'lc C yious lameness of 
AETl's "obscenity" ration^.le dn(i the ot..er relaceJ arguments advanced in 
suppo- of its decisions voncermnu netv.-jrk programming. 

16. 'he jys'-et'^.atic excius-ion ct blacks .ind of programninq 
designed to serve their J i stinotive inte.osts i^ thus demonstrated by the 
substantia"! evidence adduced by pal iti-jr.ers that blacks rarely appeared on AETC 
programs; that no black iristructors ware employed in connection with 'ocally- 
produc?:d in-school programs; and that unexplained decisions or inconsistently 
applied policies forced t^-n preemption almost all black-oriented network 
programming. In addition to the paucity of integrated programming, the 
record indicates that fhere was virtually no black input into the pro- 
gramming process f'nd no a^terapt during the license term by AETC to solicit 
black input through atiy of its decision making !)odies. These factors, 
together with direct actions undertaken bv AETC's manageinent in rejecting 
almost all black-oriented MET proqramnrnq, bear witness to and illustrate the 
policies that taintf^d the licensee's overall performance during the license 
period. Although AtTC ci^e^> i is lisflricj of integrated proqramminq_ aimed at 
black interests as affirmanve i' idence of nondiscriminatory policies, we 

hold that it is insufficient *:c refute , litioners' p^^m faoU case. Ihe 
stipulated sample weeks, which indicated little integrated programnnng, 
furnished, in our oni'iion, t.r.: nur ■ 'T^liable evidence of the extent tc 
which a typical week of AETC's r^royrainining was integrated. To the extend- 
that scattered instances of other integrated programs were offered into 
evidence, they were too few in number to be outcome-determinative, further- 
more, evidence of merely is ;..:^'6f participation by members of the uniustlv 
excluaed class will not defeai: a rvi'-ia facie case of discrimination based 
on systematic exclusion. ThrAi S. South- yn Pacirin rornr^nnu . U. S. 

217 (1946). The limited exdinples of D'ack involvement in AETC s pro- 
gramming we reaard as amounting to no more than isolated participation; 
they ftrp not sufficient to overcomi* the taint of discrimination which the 
record indicates belongs to A'TC's overall programming practices. 

17. In sum, the serious underrepresentdtion of blacks 
both on the air and at the production and planning levels, together with 
the overt actions of the licensee in rej'icting most of the black-oriented 
programming available to it, constitutes persuasive evidence that racially 
discriminatory policies p'^rmeated AF""C'i programming practices. Accordingly, 
we conclude that AETC ha^ failed to carry Its burden of proving non- 
discrimination. This resolution of the issue must be accorded substantial 
weight in determining wheth^- renewal would serve the public interest. 
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Prcic- :-un^v: r'g to 'z re Needs of tne C i tizens of Alabrma 

18. Ill - .rt-iden'nq wSethtr AETC's programming served the 
needs »n'^ inlaresrs . i \-s service at'ea during tne " i cense tern, the ALu 
founl that nether AFTC ncr its production centers made any affirmative 
eff";rt to include i^acks in the :.""0,,f >."• selection process; that AF^C 
was unaware of t!-.t: imique needs of iis black viewer^ for specialized 
ed'jrai.ional prcqramniirg; o.rA that 1"; Ct1.:' Dy'ogi\ii;imiig to meet thsse needs 
was broadcast (I.D pat-a^. ?4, Zb, ]2j He inerefore resolved the 
issue against AETC. However, he also hell that AETC's programming failures 
resuUtd, at iJ^ast in pari, from vcs reliance "upon a variety of reputabla 
educational irstitutiorj" and that such failjiss were "the product of 
ignorance rather than malice"; and he found these factors mit^'Tated the 
weir-nc to be accorded to this adverse conclus'-'on. We agree vvii'i the AlJ's 
conclusion that AETC failed to sustain its burden on this issue; we differ 
from rim only in attachinq greater significance to its failure to do so. 

19. Because AETC's "eiiance on r,ne SuZ and the product-ion 
centers cannot excuse its failure to meet its obligations r-is a D-^cadcast 
licensee, our prirr.ary concern must be, not whether AETC was justified 

in placing so much reliance on the production centers, but whether its 
needs ascertainiiient was sufficient and its programming responsive. The 
preoon Jerance of the ev-dence adduced by petitioners establishes that 



12/ We must reject AETC's convention that the ALJ erred in his treatment 
of tnis issue by focusing att3nti jr. on whether the licensee failed to 
serve the needs of blacks., rather than whether AETC's overall performance 
served the needs and interests of all of Alabama's citizens, black and 
white. Of course, AETC's overall performance must be considered, but it 
blinks reality to suppose that all the important needs and interests 
of Alab^iiTiians , whether black or white, coincide. The sufficiency of a 
licensee's service to a distinctive minority which constitutes approximately 
one-third of the whole population of the community must obviously be 
taken into account in evaluating the licensee's "overall" performance. 




wui> not. Petitioners' ,'Apert vnir^pscn testi fi:..-^ tn-it the education.;! nsuds of 
blic't' students c.re 'in'-i..^ l nor -^er^^vd by ^^]] educational prOQrgrrring 
even if that progrfimmifVj is of a very higii caliber. IZJ In particular, 
petitioners have dencns ' ■ : tec! ihat c;.V L" ai and economic differerfces 
between the black apH Lc^ population Jji/ in Alabama have created 



1_3/ H 'is testv^'od thf.: -"nruinerab !e fitudi'ts have pointed up bread 
discreparcies betweer Alabuina's blac-; -■.n'; vhite co'T^nunities in educational 
achievement due to past hiitjnes of racial segregation and economic 
deprivation She empiasized that in crder effectively to serve the needs 
of r/;ack students iri Alabama, educational celevision must offer progra^niing 
aimed at compensating for the educational lag of black students. Particularly, 
she noted that black chMdren have special needs for black characters and 
teachers to emulate an:i identify with in order to help them develop positive 
attitudes toward lecirning and toward themselves. Likewise, Dr. Edgar Epps, 
a professo - o-^' ;;rban educaticn at the ;'!^i vf r<;i tv of Chicaqo, testified 
that black Alabc7^ian5 nave developed cultural patterns and have educational 
needs that differ su'^stantial 1 v ^rom those of whites. Dr. Epps stated that 
the: 

. . .systemriMc exclusion of materials on black 
experience f>"om school curricula and from media 
of communications Cun have a negative impact on the 
self-image (^f black cnildren and adults which may 
lead to lowered aspirations and a lessening of 
motivation to strive for success in school and in 
later 1 ife. 

J 4/ For example, while 15.7 : of Alabama's whUe population were bel(jv/ the 
poverty line in 1969, 52.9% of the black population were below that level. 
Among Alabama's white population, 47.7/ had completed four years of 
high school as of 1970, compared to 21.6% of the black population. 
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soecia'i ;teeu;". c:)u]-j not be :>ervfeJ by AtlC's a a'; wed progran;mina 

pcVic^' ./hich cor.s i ■•w-re'l ra'".:? tr> De an irrelev?tnt factor in Je'ri'jning Us 
o•^f'^'r■'n'>■; . To M'r. (.'lys'^ns Py?s- thv: Superint'^.i^iciv jf tht No up 

County AidbtT'd r\,.;. .■• • :■ Eduta i:iv>M, '.e-u.- fieri tha-: it v/as 'i' ;; .■^xperi'-nct- 
that t.ite rir»jov-n,v of tiideivcv Aicibama f titer school less wel-- 

prepered lr,a:i w-i = ^ .;><1p;i to per;.',') ■ uc"', ..sfull y ir u'' cl a 'i^:.r tm),!! and 
thd+-. n; o)'der r.o be active, an ducaticr system must art to -ieal 
wi'.' viiGS'-! j-;, ferpn" ;evel.'. cf prepar- ' i'Mi, reti t loner*^- have t'Jius t.or- 
vi'dngly jhCi/-.- tr",^ 'I'-'^ed o*" " ' ab^xva ' :'lack populcii.iGn for effective 
education-' i ly^'ograiim.-i no ..hrouqh " rorp ^^•is a to ry orograMR'ing, progro.(i'n!!.g 
to which bucks ca*. -.viate end p.o'jra m.mc relating to black history 2nd 
culture," and navt ce.. ens t rated tnat i t.rtjr^tcd progranwing cen be but 
one factor m r;e'"(1rig rhese need: '5/ 

70. 'i-,.: i et,ord aUo indicates th.it ALTC failed properly to 
pol-ice Us prograir: line;; decisions in order to eiv. jre that they were 
responsive to bUcx Cv.iriunity needs. Specifically, AiJC failed to e^'/Ii^ate 
the in -school prcc ■ ..n^t . ig produced by the Stat."- [i.^pariment of Education and 
provided no specif ic anidel i ur> fo- i .o:;ram selection by the produc-ion 
centers. AEfC cos o.^t ! cbuLi.ed neti' loner's evidence and, in fact, acknowl- 
edges tha': durin^j the ; v:cn'=-p term, it was unaware of the needs of l)lM' ks 
and that it failed to consider those <;eeds. In the context of thi^ p»\c- 
ceedin.,, Anr s cufic: :u. '.)rc:nce of the needs of the substantial bidck 
populaHon i'l Alabama . vvni;'i it advances as the cause for tre noglct l 
of this minority group, ran-iot be acc'Cted in mitigation of its culpability. 
We think AtTf's pro T;^'- sec :i r,o>^-^- ice of the progv'anining needs of Alabama's 
black citizens i:, tcIjc:'..; 's cijscom, previously outlin(?d. ot e/ci'iding 
blacks from the oUctrog a . ; p-ur iction of the programs brnac'cast: ovi c i^s 
network. It would oulra je both public policy and common sen^c to aviow 
this deliberate course of racial discrimination as a defense againci .ome 
of its likely consequences. 



15/ Wh^Me pctitio7]er?' ¥'/id^-nce focused primarily on the deficiencies 
of AETC'S service to black siudents via in-school instructional programming, . 
we note that AETC dcvo^-co a considerable portion of its programming to such 
broadcasting. 33 FCC 2d at 50. Fui ther, AETC has offered nothing 1,0 show 
how its other programming was aimed at serving black adults, and has failed 
to account for its decision to preempt virtually all network programming that 
was designed for black adults. 

16/ Robert Dod, director during the license period of the Montgomery Studio 
Center, the production canter funded by and under the direct control of ALTC, 
testified that he knew of no Mack instructors appearing on the in-school 
instructional programming. The testimony of the general manager. Mr. Hurlbert 
was to the effect that, althuug''. AETC was unaware 0^ ^he unique needs of hl^ck 
citizens, it tried to sf.-ve all tii.- State's citizens by its educational pro- 
gramming and believed \;hat .t was serving black needs through quality 
educational programming . 



KSl COPT fcVMlMtt 

".8 

: : . »\:ri iv .-''r.-jre, • Co- - ,i ? io'; has ;.ons isteit ty neld tnat 
tht* failurt *:•> ;ijr.er a ip:! Sc:i'v:' t!-.? spe' ial needs and intarer.ts of 
siz:^L'!e rii;»-fr-. : v « !,. , r se^'v :cl are:, is, in itsel*, a failu**e of 
licensee re.>;iOPs1bi" 1 Ly i ^^-tn ve '-r any iniient to discriminate. 

r; 'T.- ;ri ,-h2 l^^/i-). A licp-ispp's ^.-^il' i.- -ascertain irtd serve the rieeds 
-.nc irite rests rf <.otnc: 'C per<:ent of '-t? ro';.:iur.1ty 's residents is fur.-j^: - 
ni<='P.tc 1 ly irreconci 1 ■.^'■^ ' t- witr; the ■. i:^ 0;itvj'tG v/hich the Coiriniuni cations aci 
plar.es Ipc.i tho'.e wh ; recft i -.; c»bt' j ^ Zt.t i ors to use the airwaves. 

(b.C. Cir. 1969) . .iiv...:aa,^ U^. , :j. r. . . 395 U, S. 367 (1969). 
Aitnough AlTC as o , ,( c^'^nercia1 broadcaster was seeding to orovide a 
oarticulcir ized SL'i-vi .e x\ the citizens of Alaba:na--viz . , educational pro- 
cjra;nniing--Us respo;.^ i hi i • t i iS to mirorities within its service 2rea arc u: 
Vess iiriportdfii than Lnc-'e !>' .^;ii!net''ciai broauctistof s . [7> Both types of 
stations do, of co'jr:.e, js-,-. a vaiUd'^V. ;.vtl-. ' resource, for which privilege 
they are ri^ihtly expected to serve i needs of the public. This obligation 
includes not ne-c'y 'crvice to the general public but also service to 
significant distinctive ri'.ority interests which are not and cannot be as 
fully served bv cotnne . ' ■ '.>to ions V'e recognize, of course, tha^ the 
Conmiiss ion's H're.-er.t re^ula'.MV^: do not require noncoinnerc la I educational 
stations to pursue •v.-:,.-'. a. .,p'-:.?-in:'ient procedur'es to ascertain ccinnunity 
needs, 1^/ Nevert'ieless , t e .op.i'i ssion nas indicated that educt-tional 
stations" arf not thorel'y rt' r>\ed o'' the obligation to become aw^jre of 
community needs and to program to ,ii3Gt such needs. Based on the his Lory 
of legislative express ions of intent and the Commission's own prior ^tatt- 
merts concerning educational television, we have held that hbncommercidl 



T77 Ifidee'cTan argument can be made that the educational broadcaster has 
a very special obligacicn zo serve neeMs over and above what is expected 
of commercial stations inasmuch as the educational broadcaster not only 
receives the benefits of the public spectrum but also is supported by 
general public funds, the rationale for which is providing special services 
to the community. We do not put this forward as a special ground for 
decision here but only ?s a p^int that corroborates our finding that the 
licensee has not lived up to even minimal licensee standards. 

18/ A rulemaking p>vv.eedin<j (Ooclcet No. 19816) is currently pending to 

consider establishment of y z-,-' ascertainment requirements for educational 
broadcasters similar to thoso required for commercial broadcasters, /iy.--;"- 
baim'i-PKt of Comnunity Pvobl-'^-c 2v. Edu^atior.<i I Broadcast Applicante , 42* FCC 

^d 690 (1S73). 




broadrastei i-a .--^'^ r ."rrri .: ^z, i > ii; 'ioiA. i :n':nfi ':'>'-e rieads arid i riter'ests 
Of their lo. 'V, t-^ \r. to rrr^.i ;••<.;. : ;(,h M v.'c y .r- tc> r.ieft tl/jse ascer 

■■^ast App!'.* .rti., /\' o90 , f93. Indeed, v.t have noted that tiit? 

strenCjiih .-f eSsicU - ■zsior; c-:^ -ei "f'cni its ability co bo 

InnovAt ivi jru; r,:. wti ; ; ,,i fu nr-': j-.ir i'-.^tts, needs an;- in terei tii . '* 
...••:*.". S'lCauSt^ 'M" I ■■. .\ re i., * v., -ct) •;nich i i: rendr^; s — wherne:' 
it n.^OckOcastr, Inr . ; .-jorn '• ■ng oc, ' ueci'.r.fnc ;ncrec>b inqly 

tm; cdso, Dui- '■. ;.. •.'vr.aifi.iir, edi' liii ne lev's Ion has a poratun-JMr. 
obi i^^^ti•"!n to aodiui ir. , -".^nTt ic.-ri,. init;crity nc^di in its st^ry";^e 

areas. The^eiov'^ df?:.p' '/^p ab;,en: : f a -, affirnativ£- r?qi!lre;Tier.t to ascer- 
tain cor:!Ti-;n1ty r-.-<; . , th^r A ,; ' s r-'r-.-inij ti^at AETC was unaware of the ur '•iim 
n3eds of Its blecK n»wer.^ .t ref I^jlI aaverse'iy upon AETC i'ven ir such 
ur iwc'^-cness w^^s d^f-? only to negl igenc'.^ o»' iyiiorance. 

22. We do AC I IvjIu ' ■ l;ne needs •)f a ■ivi.ior-i group 
may only b» sat- ' i oy prng^ airis gned specially to. thac cjrouo. 
P'Xvrafis I'.cfvir/' ."' widor "/.ntp ol.;, ;'.-,',y wt..il -ijfr.ce to ..■t'is^y 
trie 1 ic'-nspc ' s oi 1 i t ^oo '-i' se>-'v o derriograpn ic niuoriti?:- in ,{:^ 
conirtunity of l ict^nsr:. Cut a,, ..'-■^ r,i;rie v;e cannot jrct^.r. r.hat ippeal 

to chs general aver-Df^c o: L.stes, into. :ects, problems, nc-eds and inter . 
is the one and ..■,:!;/ v.d;. (' / ,v: di-cis ions i:.o be made. A 1 •'"cetu.ee 

oanr.Gt with in'p'jnitv i^uo' ^ p»"0. of signifcant minorities in 
its service area. A.- we inad" ..Ic.,- r ]\< ' v. Bv>ad<.',-:si,^ Inc. , 33 
FCC 2d 1081 , 109^ (19/^), ,;/h:.; .. ooie-r-. of minorities must be taien 
info conside-at ! / hroo ' i? - , i • olar.nino the'r program schf»dule:> 
to meet the need:, =!r(j i r ' '. ^c oniniuni ties they are Ilccrised to 
serve." The cases upon wli..r, 'L;', relies :>upporting the suf n r. ion; y 
of its programming are d i / n qi/ishablt^ s^it^e n ine of them presented a 
situation where the I 'coiise? -rid no* "nderl'skt^ in some '^eason^lde n.anner 
to serve the needs of ruinoni les in its service area. Thus, in wiiri; 
L:-i'oczJc:ititiiig Corp., 30 FIC zd 9b8 a I 970 (1 971 ), for excimple, we 
specifically noted that t'l'.- \ had made "reasonable effort^:" to 

broadcast programs or pari, ier inLerest to minorities,, and that prcgi-ams 
of particular interosi: i,o .ilnorities ad been carried periooical ly . Like- 
wise in Mahon '.rui VaLUn Bvo i^U:v: JcvporaWori, 39 KCC 2d 52, 58 (19/2), 
the Com'iiission noted ^hat tiio rest Md^ vhether the licensee had made a 
reasonable effort to deal wi:.h ti.e proi.;le:;.s of its service area and. 
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on the josis o " tht i i-.dLic.i .>t.b .'i cted, th? Commission found that 
the l icei^see had 6 n.. ->c In the instant case, however, we have found 
tnat AEIC o;.c"'uijc:j bi ac!vS frcni tnt viecision- naKinr process, that it 
did not tcke I k^ r.",)ubl£:' Lo infoni ^ '.self of tn? needs and Interests 
of a npnorlty group consi? : ii'ri of 33 Dercent of the population of tiie 
State of rnH '-.nat- as a resuit. it virtu.Vily -.qnored the pro- 

granining n-ieds and inte^es^s of V.at nir.ority oroup." A binding that it 
made rc-asonaL-le efforts to ascc'rtdi.i a-v t.; deal with the probler:-", or the 
black minority in Alaoaira Cdnnot reason- bly be made. We ^1nd that AETC 
failed to susfa.n :tj, hurden of fhuwino that ^'t served the needs of 
of Aiabaii^a'i; c ivi/eiiL. 

Emp 1 oynien t D i s cr i mi r.a t ic n 

23. Sec-ijii 73.680 of tut- Commission's Rules declare< 
as a general pol that equal opportunity in employi;ient "be afforded 
by all licensees or perm-'' i:tees of comtnercial ly or noncommercial 1 v 
operated" broadcast tacilities to all qualified persons, and that' no 
person be discr i;7iinated age-lnst in employment by reason of race, 
color, religion, naticidl or i^jin or sex. As the ALJ noted, this Rule, 
adopted on June 4, 1960, jid not go v Lo effect until July 14. 1969,19/ 
only about eight months before the expiation of the license term here' 
in question. Nevertheless, brouoc^ast licensees were expected to comply 
with the equal opportunity laws -;■] of feet prior to the promulgation 
of the Rule. 20/ Therefore, in ..,e resolution of the issue"(Issue 4) 
as to whether AETC made "reasona^.-lc and good faith efforts" to assure 
equal employment opportunities to employees and prospective employees, 
we have taken into account its overall performance in this respect. But 
in considering this issue we have taken into account AETC's efforts 
to comply with our Section 73.630 rules at all times, including after 
the expiration of the license term. 



]9/ Report (xnd Qpder-, NondiscHmination Efrtpioument Praatiaec of 
Broadcast Liaotaeea, S FCC 2d 240 (1969). " 

20/ See Nondisorimrlnatum I'ym/Koijtiient Vraavi'ies of Broacbast Liaenee^n, 
13 FCC 2d 766 at 769 (1963), in which we stated that a violation of Title VII 
of the Civil Rights Act of 1964, 42 USC 2000(e) et s&q., "clearly r^ise? a 
question as to tne applicant's qualifications to be a broadcast licensee " 



2h. The record is ambic, ous as to AETC's employment 
policies and practices during the license term. However, it does 
appear that three blacks applied for emrltyment during that period 
and two were hired, one as a production assistant (part time) and 
one as a janitor. Moreover, there is no evidence of record of any 
instance where =» Mack was denied employment on the basis of race. 21/ 
Petitioners argue that the employment of one full-time black out of 
a total staff ranging from approximately 30 to 50 employees makes out a 
L'l-iru: fac'i^?. case of discriminatory employ:.icnt practices. But sole 
reliance upon statistical data is rot verranted where, as here, only 
a sm, 11 staff was employed by AETC and the record is devoid of proof 
of any affirmative acts of discrimination in employment. 22/ 

25. Furthermore, in view of the evidence that AETC 
did employ blacks during the license period, the fact that Section 73.680 
was adopted such a short time before the expiration of the license term and 
the absence of any evidence suggesting that AETC denied employment to an 
individual by reason of race or color, we are justified in examining 
AETC's post-term employment policies and practices to help us determine 
whether the licensee beha^/ed reasorjably and in good faith in its efforts 
to assure equal employment opportunities for existing and prospective 
employees. As the record shows, and the ALJ found, AETC has made sub- 
stantial efforts along these lines. AETC has initiated a number of 
measures aimed at recruiting minority applicants through various 
educational institutions, the Aldoama NAACP, and the NET's training 
program for minorities. It has hired seven black employees, five of 
whom were in positions of responsibility at the network (three engineers, 



HT See Time-Life B-'oadi-as ting , Inc., 33 FCC 2d 1050, 1059 (1972), in 
which we stated that "the best evidence of such discrimination or non- 
compliance would be specific examples of persons who were discriminated 
against by the licensee because of race, religion, color, national origin 
or sex. " 

22/ llondisavimination Employrrient Prao ticca of Broadoaat Liaen8ee8,M FCC 
2d at 771; star Broadeastinj Co., 41 FCC 2d 792, 815 (1973). See also 
JoTMB V. Lee Way Motor Freight, Ina,, 431 F. 2d 245 at 247 UOth Cir. ly/u;. 
where the Court stated, "In light of the large number IpOO/ of line drivers, 
the statistics established a pvima faaie case..." 
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an assistant tc the director of programming, ^'and a traffic manager). In 
addition, AETC has begun a training program in conjunction with the 
Jefferson County Committee for Econoin'c Development and has established 
an equal employment opportunity prcgrain at the station. Other changes 
in its hiring procedures have also been made in order to exclude the 
possibil ity of employinent discrimination. AETC's improvements have 
bef;n aiTibitious enough, we think, to erase whatever questions may have 
been raised about its employment practices based on its license term 
performance. We agree v»/ith the AlJ that AETC has met its burden of 
proof on Issue 4. 

Post -Term Upgrading 

26. In our designation order, we directed that "the extent of 
efforts being undertaken by the Alabama Educational Television Commission 
to develop progranming to serve the needs of Alabama's citizens," be 
explored. However, we explicitly left open the question of what weight 
should be accorded to that evidence in light of the evidence adduced under 
Issues 1 and 2. 33 FCC 2d at 512 n. 5. With respect to its efforts 
to meet the needs of its service area, AETC has taken numerous constructive 
steps to improve its performance by involving blacks in its progranming pro- 
cesses and by taking other steps to serve the needs of the black community 
since the conclusion of the last license term and during the pendency of 
these proceedings. Its programming during the post-license term period 
has included several black-oriented series and a number of specials and 
news reports, largely locally-produced. A large number of programs con- 
cerning black culture, history and arts, as well as other programs 
specifically aimed at Alabama s black residents have been broadcast by 
AETC since its license tenrv ended in 1970. It has also offered several 
black-oriented shows and proqramminq involving a substantial number 
of blacks produced by the National Educational Television network. Addi- 
tionally, AETC has reorganized its Citizens Advisory Committee which 
serves to make programming recommendations and it presently includes 
eight blacks among its 23 members. AETC has now adopted a previewing 
procedure to screen broadcasts and it employs two black assistants in 
this operation. It has also established a new production center at 
Alabama A&M, a predominantly black institution. Although AETC con- 
tinues to delegate decisions concerning the content of Instructional 
programning to the SDE, it has taken steps since the last license period 
to encourage the participation of black teachers In the In-school 
instructional progranming and to Involve the Alabama A&M production 
center in such programming. Finally, AETC conducted a survey in the 
surtmer of 1971 to ascertain the sentiment of Alabama's black residents 
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concerninQ thp licetiseu's programnnnq. The survey, which was conducted 
by black educa'Jonal irs^itutions , has been used in rescheduling certain 
network black-orience ; proc^rams to suit the preferences of black viewers 
revealed by the i.urvey. 

27. AETC's S'jbstantial post- term improvements are 
commendable and we nave therefore given careful consideration to 
whether they justify favorable action on the apolications now before 
us. We conclude thai they do not: AETC's discriminatory programming 
practices and its failure adequate. y to serve the black residents of 
Alabama during the license tern constitute such serious derelictions 
that we cannot decide the case on the basis of post- term improvements. 

28. We have made clear in a number of cases that evidence 
of upgrading toward the end of, or after, the license period must be 
discounted and will be given little weight in a renewal proceeding where 
the applicant's performance during the license period was seriously 
deficient. KORD, inc., 31 FCC 85 (bJ61); Evening Star Broadaas Ung 
Co., 11 FCC 2d 316 (1971), af^iy-ned cuh nom. Stone v. FCC, 466 F. 2d 
316 (D,C. Cir, 1972); :u:() ^.eneral, I: •., 35 FCC 2d 100 (1972); PoZt-iy 
Statement CoKoerninn Compaxr. Uvp. heai'lyig Invo'Ivina Eequlca* Renewal 
Avplioants, 22 FCC 2d 424 (1970), rv.-'. othei^ M^cunds ai4b nom. 
Cif'r.^r-is C^twii-^.ziu r.-? Crrtei' F'r.\ 447 F. 2d 1201 (1971 ), The 
limited potency of post-license lerm performance in a renewal pro- 
ceeding was also emphasized by the Court of Appeals in Office of 
CoTrmuniaation of the VnHed 'TPiia'ch of Christ v. FCC, 359 F. 2d 994 
(1966). The court said: 

... although in granting an initial license the 
Commission must of necessity engage in some degree 
of forecasting future performance, in a renewal pro- 
ceeding past performance is its best criterion. When 
performance is in conflict with the public interest, 
a very heavy burden rests on the renewal applicant 
to show how a renewal can be reconciled with the public 
interest. Like public officials charged with a public 
trust, a renewal applicant. , .must literally 'Vun 
on his record " 3E9 F. 2d at 1007. 23/ 



See alf^n Stone v. FCC, supra, 466 F. 2d at 331. 
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T'ri: policy is rooted in the comn-jn sense proposition 
that enforcement of ♦^h- public interest obligation of broadcasters cannot 
be iTic'arnngful if lu.cfri^ees are free to pf?rforrn inadequately during their 
franchise! period, secure in the knew! edge that post-term efforts would 
guarantee r-:?newal ii a challenge sf.ruld ever be mounted. Indeed, if we 
routuelv allowed evidence of "upgrading" to save broadcast licenses that 
would otherwise not be renewed, wt would expect to find potential 
competitors for the frequency hesitant to file a competing applicatn^n 
because all would recognize that protracted litigation will give the 
licensee ample time to iirprove his performance. 

30. evidence of Improved performance may in seme circum- 
stances be advanced by a renewal applicant as evidence of his willingness 
to correct deficient license term performance. 24/ However, as we 
noted in designating this issue for hearing, the weinht to be accorded 
upgraded perforindnce must n^cessan'lv depend on the seriousnesr, of the 
deficiencies in the renewc.: applicant's license term performance. 33 FCC 
2d at 512 n. 5. Having fMnd. as we ha^e here, serious misconduct involving 
discriminatory programming practices and an all but complete failure to 
se-rve the needs of Alabaua's blcck -esidt'its, we cannot Invoke that dis- 
cretion on AETC's behalf. 25/ 



Ihe Court of Appeals in'jrdted Church of OiHst specifically left to 
the Commission's discretion the opportunity "to experiment and even to 
take calculated risks on renewals where a licensee confesses the error 
of its ways..." 359 F. 2d at 1008 n. 28. 

25/ AETC's reliance at oral argument on Reqenta of the Univereitu of Ne^ 
Mextc^ (KNME-TV ED), 47 FCC 2d 406 (1974). for its contention that con- 
sideration of upgraded performance is appropriate In this case is mis- 
placed- In refusing to designate for hearing the question whether the 
licensee- had served the needs of Mexican-Americans and other mlnoritips 
within its service area, we noted specifically that petitioners had 
failed to substintiate their allegations and that the licensee had. In 
fact, shown itself to be responsive to the problems, needs and Interests of 
minorities. There was no finding of seriously deficient license term 
performance like that evident in the present case. Furthermore, we 
explicitly stated that although KNME-TV did not pose a case of belated 
upgrading, we would give little weight to belated Improvement where a 
licensee failed to respond to significant community problems, "particularly 
If such improvement occurs after the station's license expiration date." 



il AETw-' conduct our-:nc) its 1967-1970 license term falls 
far short of trie nr^h stanoard which ... expect the li^^'isee of a broad _ 
cast facil ty to m^uUin. The licensee followed a racially discriminatory 
policy in \ts overall pfoqranr.inc practices (Issue 1) and. by reason of ns 
nervasive neglect of e black trinority consisting of approximately 30 percent 
of the noou^atici r^f Ai ibiina, its proorawiing did not adequately meet the 
needs of the public it wd", licensed to ierve (Is.-iue 2). While we recognize 
the vital function which ..n.cational telc.vision has come to serve, we can- 
not condone the dereliciions an-i d-ficiencies reflected by this record 
ii'.-rely becaj-.e the licensee is a "public broadcaster." Nor can we accept 
post-term improve.r.ents after AETC realized its renewal applications: were 
in ieo'.ardy a- out-weiohinq the shorlcoinings demonstrated during the license 
per^'od. A hi-.-'-ry or disservice during the license term ot the magnitude 
disclo-^ed bv the evidence* of reco-d ir this proceeding makes it impossible 
fir IS to find th't Renewal would serve the public interest, convenience 
and necessity. AEiC s renewal =ipoVic«tions must according y be denied 
We likewise find that a :,r.nt of ASIC's application for a license to cover 
construction permit for Station WIT'J{tD-TV) at ^emopolis A abama, would be 
inconsistent wUh the pubii: interest and we conclude that it also ir.u.t 
be denied. 26/ 

26/ Ue note that Th^'ipprkat^... in Docket No. 19430 is for a license to 
iCer a conltr ction pe'rmit and, therefore, unlike the ^enewa applications, 
may not fall within the ambit of Section 309 of the Communications Act of 
1934, as amended , wh^ich clearly places upon the applicant the burden of 
proving that a grant of the license would serve the P^^lic interest, 
convenience and necessity. See Sections 309(a)-^g and 319(c) of 
the Act. Although this question is presently pending before tne 
Coimission in CkeaapaakP-r.'i'^.ijrnouth Bt'cad^jasting Cayporatton, ^ 
2d 306 (1974;, it is unnecessary to await its resolution. Even n we 
hold that the burden of proof is not upon the permittee, it would not 
affect our decision as to WIIQ(£D--V). That station ^ V" trltatJons ' 
of AETC's network and AETC's programs were simulcast over all l^s stations. 
Thus the unacceptable policies and practices which preclude a I'avorable 
public interest findinq with respect to the licenses for renewal of the 
ei.jht licensed station', also preclude a favorable public interest finding 
with respect to the application tor license for WIIQ. The evidence of 
racially discriminatory prograntming practices and the failure adequately 
to serve the needs of the large black minority in Alabama is of sufficient 
power to require that AETC's ticonse application be denied irrespective of 
which party had the burden of proof. 
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3?. Nornally, denial of ;onew?J means that the licensee 
must cease operations and is further prohibited from filing a new appli- 
cation for a period of one year. In ordinary circumstances, that -is the 
result that would follow here. But the circumstances here are not ordinary. 
This licensee is not an c^ninary person. It is an agency of the State of 
Alabama and different considerations come into play 1n such circumstances. 
Cf. P:i,?.pto Fi(7o TeUivhone Co., FCC 74-784 (released July 19. 1974). Further- 
more, the record reveals that since 1970 AKTc has acted to correct the 
situation which existed during the license term. It has taken positive steps 
to insure black involvement in administrative and programming decision-making 
as well as in the production and presentation of programs, and to eliminate 
the discriminatory practices which previously had been followed. The improve- 
ments undertaken by AETC demonstrate that ii: has the capacity to change its 
ways and therefore that, despite its past misconduct, AETC possesses the 
requisite character qualifications to be a Commission licensee. Accordingly 
we hold that AETC is not ineligible to vi le applications anew for construction 
permits for the facilities., or any of them, under consideration here. 27/ 
Of course, applications mj De Tiled by any interested persons and we expressly 
invite all such interested persons to dc so. Applications for these f<^r,ilities 
should be tendered by April 1, 1975. Because its renewal applications have 
been denied, AETC will not be entitled to any preference by reason of its 
prior status as a licensee. It irust compete on an equal footing with any 
other applicants who may file for the frequencies. See Lamar Life By->ocdaastirnj 
Cn^, 25 FCC 2d 101 (1970), 24 FCC 2a 618 (1970). In connection with any such 
applications, we will take particular note of whether and to what extent the 
composition of the AETC and its staff has changed since the license term. 

33. In view of the extensive improvements effectuated by 
AETC and the pressing need for public television in Alabama, we find that the 
public interest will be well served by granting AETC interim authority to 
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To tMs end, the provisions of Section 1.519 of our Rules governing 
fng of repetitious applications will be waived. 
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continue operation of the eight stations for which it had held 
licenses and of the station for which it currently holds a 
construction permit, pending final Commission action on the new 
applications to be filed or until our further order. 28/ This pro- 
cedure will avoid any interruption of valuable instructional and 
other educational services to tho people of Alabama while the new 
applications are being processed. 

34. ACCORDINGLY. IT IS ORDERED. That the above-captioned 
applications of the Alabama Educational Televisi^on Coirinission for 
renewal of licenses of Stations WAIQ. WBIQ, WCIQ, WDI9, WEIQ. WFIQ. WGIQ. 
WHIQ and for a license to cover the construction permit for Station 
WIIQ ARE DENIED. 



28/ this is ^n complete ac cord with the relief requested by petitioners 
Tifrein. and is consistent with the ^r.BT case. ^0/(1^.%.^^^ 
of the united Church of ChHet v, FCC. 425 F. 2d 543 (1969). In WBLr 
where similar serious misconduct precluded grant of the licensee s 
(Lamar Life) renewal applications, the Court of Appeals Pe""|JJ?d 
the licensee to apply for the license and left open the possibility 
that it be allowed to carry on interim operations pending the completion 
of hearings on competing applications. 
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35. IT 15 (liPJHER ORDERED, That the Alabama Educational 
Television Commission IS AUTHORIZED to file applications for licenses 
for the above-captic.ied stations or for any of them; and that, on the 
Commission's owr notion. Section 1.519 of the Rules IS WAIVED for* this 
purpose. 

36. IT IS FURTHER ORDERED, That the filing of 
competing applications for the above-captioned stations or for 
any of them IS INVITED; and that, in order to receive Commission 
consideration, a substantially complete application for each of 
the said stations SHALL BE TENDERED FOR FILING at the offices 
of the Comnission in Washington, D.C. by the close of business 
on April 1 , 1975. 

37. IT IS FURTHER ORDERED, That the Alabama Educational 
Television Commission IS GRANTED interim authority to operate 

each of its stations pending final action on the new applications 
to be filed for said stations or until further order of the 
Commission. 

38. IT IS FURTHER ORDERED, That these proceedings 
ARE TERMINATED. 

FEDERAL COMMUNICATIONS COMMISSION * 



Vincent J. Mull ins 
Secretary 



*See attached Joint Dissenting Statement of Commissioners Robert E. Lee and 
Charlotte T. Reld. 



APPENDIX 



Rulings on Exceptions of Petitioners Eugene Farrell , Linda Edwards, 
Steven Smith and William D. Wright. 



Exception No . 
1 



Rul ing 

Denied . The Conmission may consider 
evidence of post license term improve- 
ments in certain circumstances. See 

Office of Corrmmication of the United 
Church of ChHst v. FCC, 359 F2d 994 
(1966). 



3, 4, 5, 6, 7, 8, 9, 10, 11 . 
12. 13. 14. 15, 16. 18 

17 



19. 20. 21. 22. 24. 27, 28, 
29. 32 



23, 33, 86, 87 



25, 26 



30, 31, 129 



Denied . The Judge's ruling is correct. 
See ruling on exception 37. 

Denied . The challenged rulings are not 
of decisional significance. 

Granted . The racial composition of the 
Alabama Educational Television Commission 
is relevant to the issue of discrimination 
in the licensee's overall programning 
practices. 

Denied . The findings to which exceptions 
are taken and the additional requested 
findings are not of decisional signifi- 
cance in light of our findings concerning 
AETC's r-esponslblllty for the actions of 
those to whom It delegated programming 
responsibilities. See Decision and ruling 
on exception 33. 

Granted In substance . AETC as licensee 
had the power to revoke all delegations 
of authority and was ultimately responsible 
for the discriminatory actions of the 
delegatees who produced the programming 
broadcast on Its frequencies. See diecislon 
and 33 FCC 2d at 508. 

Granted. The testimony of Mr. Stork Indi- 
cates that the Montgomery production 
center was uniquely under the control of 
AETC. 

Granted. The record warrants the conclusion 
that AETC chose to delegate ce tain pro- 
gramming authority to the SOE. 
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Rul ing 



Granted In part _and_dernjj^^^ 
ApplTcabTc precedent and"the des i gnated 
issue on discriminatory programming 
practices do not limit the inquiry to a 
question of the existence of a formal 
policy of discrimination. To the extent 
that the ALJ's finding reflects a miscon- 
ception in the Initial Decision on this 
point, the exception is granted. In all 
respects it is denied as without decisional 
sianificance. 

Granted . The ALJ erroneously concentrated 
his analysis of the evidence under Issue 1 
on the amount of integrated prograrmiing 
broadcast on AETC, while the issue was 
directed at the "overall programning 
practices" of AETC. Moreover, the question 
of discrimination in programming was 
incorrectly characterized as involving 
the amount of progranming directed speci- 
fically toward black audiences. 

Granted in part and denied in_ P4j::t. The 
Judge erroneously gave undue weight to 
the evidence of integrated programming 
contained in AETC Exhibit 1 which repre- 
sented virtually all integrated pro- 
grarmiing made available to it by the pro- 
duction centers. This programming is in- 
sufficient to overcome the evidence of 
the sample weeks which were stipulated to 
be random examples of typical AETC pro- 
gramming. In an other respects the 
requested findings are denied as without 
decisional significance. 

Granted. The record reveals that only 
one-half hour of integrated programming 
was actually broadcast during the week of 
November 10-16, 1968. 

Granted In substance . Even if the NET 
affiliation contract were ambiguous, AETC 
could readily have ascertained whether 
offending material could be deleted from 
a program. 
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Exception No . MM 

40, 42, 46, 47, 88. 90 Granted . The evidence suggests that 

the decisions to preempt NET programming 
were based in part on impermissible 
racially discriminatory grounds. See 
discussion of NET programming in the 
Decision. 

41 Granted . The statements suggest that 

the ALJ erroneously placed the burden of 
proof on petitioners rather than on AETC. 
See 33 FCC 2d at 514. 

43, 94, 95 Denied . The findings are not of decisional 

significance. 

44 45 4^, 51 Granted in substance . To the extent indi- 

• cated in the discussion of discriminatory 

programming in the Decision, the objections 
to the findings are sustained and the re- 
quested findings are granted. 



50 



Denie d. The testimony was entitled to 
consideration even though it was out- 
weighed by other evidence. 



52, 53, 54, 55. 56. 57, 60.. 62. Denied. The findings are not of decisional 
64(f). 66(c)-(d). 68. 69. significance in light of our Decision in 

72, 73, 76, 80, 81, 91 this proceeding. 

59, 64(a).(e), 66(a)-(b), 67, 71 Granted . The requested findings accurately 
' ^ ' ^ ' reflect the record and are of decisional 

significance. 

7Q(&)'i6), (f) Granted . The requested finding is an 

^ ' accurate sumnary of the evidence contained 

in the testimony of the general manager 
and the memoranda from the production 
coordinators and is of decisional sig- 
nificance. 

e 

7Qla) Denied. The requested finding Is Incomplete 

^ ' and would present only a partial picture 

of the reasons why "Dick Gregory Is Alive 
and Well" was not broadcast. 

74 7c oQ Granted in part and denied in part . See 

dUcussion of burden of proof In the 
Decision and the resolution of each of 
designated issues in the Decision. 



Exception No . 

77, 78, 79, 85. 92. lOZ. 103, 
107 

82. 83, 84 



93, 104 

96 

97 
98 

99. 100, 110, 111. 113 



101 

105, 106, 108, 109 
112, 118 

114 

115 



Rul ing 

Denied . Our Decision more accurately 

reflects the cvicence of record. 

Denied . The requested conclusions are not 
of decisional significance for the reasons 
contained in the discussion of discriminatory 
programning. 

Denied . The exceptions do not comply 
with Section 1 .277(a) of the Rules. 

Granted in substance for the reasons con- 
tained in the Decision. 

Petitioners have not filed any exception 97. 

Granted . The requested finding accurately 
reflects the record and is of decisional 
significance. 

Granted in part and denied in part . To 
the extent indicated in the Decision, the 
exceptions are granted but in all other 
respects, they are redundant and denied 
as without decisional significance in view 
of our Decision. 

Denied . The record evidence is insuffi- 
cient to support the requested finding. 

Granted . The requested findings accurately 
reflect the record and are of decisional 
significance. 

Denied . The requested findings are not 
of decisional significance in light of 
our Decision. 

Petitioners have filed no exception 114. 

Denied. There is no merit to petitioners' 
contention that the exhibit is without 
foundation. See, however, our rulings on 
exceptions 37, 58, 61 and 63, supra. 



Exception No . 
116 

117 

119, 121. 124. 125 

120. 122. 123, 124A, 156 

126, 147 

127, 128, 130, 131, 132, 133, 
134, 135, 136, 137, 138, 140, 
143, m, 146, 148, 149, 150. 
152 

139, 145. 151, 153 

141, 142 

153a 

154, 155 

157 



Ruling 

Denied . Petitioners' exception violates 
Section 1.277(a) of the Rules In that 
they are argumentative and unsupported 
by record citations. 

Granted . AETC's professed Ignorance 
of Its responsibilities as a licensee 
cannot excuse its inept performance and 
failure to serve Alabama's black comnunlty. 

Denied . The ALJ's findings adequately 
and correctly reflect the record evidence. 

Denied . The exceptions relate to findings 
which are not of evidentiary significance 
in light of our Decision in this proceeding. 

Denied . The extent to which post-term 
improvements may be considered is set 
forth in the Decision. 

Denie d. The ALJ's findings adequately 
and correctly reflect the relevant and 
material evidence of record. Further, 
petitioners' objections to findings and 
requested findings are not of decisional 
significance and the ALJ is not required 
to make findings on every conceivable 
point on which evidence is offered. 

Denied . The request.ed findings are not 
of decisional significance in light of 
our Decision in this case. 

Granted in substance . The requested 
findings are relevant and supported by 
record evidence. 

Denied In substance . See discussion of 
Section 73.680 of the Rules in the Decision. 

Denied . We agree with the Judge's findings 
and conclusions which are supported by 
the evidence of record. 

Granted . The requested finding accurately 
reflects the record evidence. 
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Exception No . 

158, 159, 160, 161, 162, 163 
164. 165 



166, 167. 171. 172. 173. 174. 
175, 176, 179, 182 



168, 169, 170, 177 



178 



180, 181, 183, 184, 185 



Rul inq 

Denied . The requested findings are not 
of decisional significance in light of 
our Decision. 

Denied. The ALJ correctly applied the 
burden of proof with respect to issue 4. 

Denied . The ALJ's findings and conclusions 
correctly reflect the record evidence 
and are consistent with applicable law. 

Denied . The requested findings are not 
of decisional significance in light of 
our Decision on this issue. 

Denied. The requested finding is speculative 
and not supported by record evidence. 

Granted in substance . AETC has not met its 
burden of demonstrating that renewal of its 
licenses would serve the public interest 
and we conclude that the applications must 
be denied, AETC being allowed to file new 
applications and continue operations as 
provided for in the Decision. 
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Rulings on Limited Exceptions Filed by the Alabama Educational Television 
Commission. 

Exception No . MM 

1 Denied . The cited programming was con- 
sidered by the Commission, but was out- 
weighed by the other evidence concern- 
ing AETC's failure to serve Alabama's 
black citizens. Furthermore, AETC has 
offered no evidence of how its program- 
ming was serving the needs of Alabama's 
black citizens. 

2 Denied . The ALJ's conclusion correctly 

reflects the weight of the evidence. 

3 Denied . Although licensees are not re- 
quired to provide separate programming 
designed specifically for minorities, it 
is clear that they may not ignore the 
needs and interests of significant minor- 
ities in their service area. Capitol 
Broadoasting, Inc., 38 FCC 1135 (1965), 
Time-Life Broadcastt Inc., 33 ^CC 2d 1081 
(1972). Furthermore, AETC's overall pro- 
gramming cannot offset the ser ous defi- 
ciencies established by the evidence. 

4 5 Denied . The sample weeks were stipulated 

to be random examples of AETC's typical 
weekly programming and AETC provided 
information concerning the extent to which 
each program was integrated. And although 
It had the burden of proof on each de- • 
signated issue, AETC did not come forward 
with evidence that it broadcast a sig- 
nificant amount of additional integrated 
progranming. Furthermore. Integrated 
programming as reflected In the sample 
weeks was only one factor considered by 
the Commission in determining whether 
AETC had discriminated in its prograwning 
practices and whether it had served the 
needs of Alabama's black citizens. 

fi Denied . AETC raised no objection at the 

hearing to the question concerning the 
progrws, and Mr. Hurlbert, the general 
manager of AETC. testified that he re- 
called the program and that it was not 

ErJc 
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Exception No . Mini 

6 fcontinued) carried by AETC. (Tr. 951). In addition. 

0 vcontinucu; further infonnation regarding these 

programs was pertinent, it was incumbent 
upon AETC to come forward with such evi- 
dence. 



JOINT DISSENTING STATEMENT OF 

COMMISSIONER ROBERT E. LEE AND 
COMMISSIONER CHARLOTTE T. REID 



RE: Alabama Educational Network (A ETC) 



Today a new chapter is written in the history of the Federal 
Communications Commission, one which we do not believe to be either 
reasonable or in the public interest. A chapter which represents to us, 
at least, an attempt to punish, in the harshest way possible, under our 
Rules, the Alabama Educational Television Commission, licensees of 
eight operational Educational TV Stations and permittee of a Construction 
Permit for one new Educational TV facility. 



SEPARATE VIEWS OF COMMISSIONER ROBERT E. LEE 

We are all aware of the long struggle for the attainment of Civil 
Rights in this country. At the outset, I would like to say I have always 
been a supporter of full Civil Rights for all U.S. citizens; particularly 
since I am a member of a minority and was the son of poor immigrant 
parents My support of Civil Rights dates back to a point in time before 
it was fashionable to take this position. 

When I first came to the Commission in 1953, I took a very active 
position in promoting educational broadcasting, which was far from being 
a reality. I had many conversations with Alabama Educational officers, 
including the then Governor Persons. These officials took a leading role 
in developing educational TV in Alabama and were ultimately the first 
interconnected statewide TV network. As a matter of fact, in my efforts 
to promote educational TV, I used Alabama as an example when I 
encouraged other states such as New York to emulate their success. 

We are now faced with a situation wherein the majority of the 
Commission may destroy the educational TV system in Alabama because 
of p?9t dereliction in the area of Civil Rights. I certainly do not excuse 
such derelictions, but it seems to me that the time for punishments, or 
even revenge, is long past; particularly when the record reflects that 
these wrongs have long since been corrected. 



f would alsci point (uii ih.'tt ti;c A!:iijjhia IJtliioational Television 
Network (AETX) is m-.l a private ejiterprise and as such thert* is no 
profit niotivatioti. 'Vhv. investment in this educational system is all 
from public funds. Normally in our daily activities, we punish 
connnorcial broadcasting^- by taking away their source of profit. This 
is not the ease in iLdui'atiotial TV, therefore it appears to nie that we 
are beatin^i the back of the public for a principle 1 simply cannot discern 
nor support. 



SHPA HATi:: VIE WS OF CXJMMlSSIOXKR CffAllLOTTl': T. RKTD 

The majority, by a 4 to 2 vote, has conc luded that the A ETC, is not 
fit to be a licensee of this Conmiission. Then, without further clarification 
or justification, they find that they (Ai::'rC) should be allowed to continue 
to operate the facilities in the interim period and to file, as a new applicant, 
an application to be u,^iintcd licenses to operate these same facilities. It 
should be noted here that I do not object to the operation of the stations by 
AETC in the interim, but 1 simply believe it is totally illogical to find that 
A ETC is unfit to be a licensee and then to turn around and have them 
operate the facilities in the interim and to invite them to file as new 
applicants I'or these same facilities. 

A more prudent course, in mv iudprr.pnt wmiiH havo ut>av> rT»'.,^^^ 
short term renewal of the licenses, but the majority, for reasons beat 
known to themselves, failed to take this action. 

There is not one Commissioner, including this one,, who condones 
what went on at the Stations during the license term, 1966 to 1969. But 
the CommissifMi noted in the designation order that certain problems had 
been brought to light and specifically provided in the order that: 

"3. To determine the extent of efforts being undertaken by 

the Alabama Educational Television Commission to develop 
programming to serve the needs of Alaban)a's citizens. 

4. To determine whether the Alabama Educational Television 
Commission has made reasonable and good faith efforts 
to assure equal opportunities in its employment policies 
and practices in accordance with Section 73.680 of the 
Commission's Rules. " 
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As will be noted, only one of the four Commissioners in the majority 
today, was a member of tho Commission at that time. The Commission 
felt that this was an exceptional case, one which warranted further con- 
sideration. The record before this Commission adequately reflects 
substantial compliance by tlie AETC of the Commission's Rules. Certamly 
hindsight is much better than foresight on the part of the A ETC. but 
they did respond to tiie problems. To punish them in the fashion done 
here by the majority does not in my mind appear to be in the public interest. 
Are we really punishing A ETC or all the citizens of Alabama? 

I join with Commissioner Lee in his fear that this decision may well . 
destroy the educational TV system in Alabama. A system which aU 
citizens of that state deserve and need. To use tiiis system as a whipping 
boy will not serve in the best interest of anyone. 

For these reasons. I join with Commissioner I.ee in this dissent. 
1 only wish it could have been the majority's decision. 



